DEPARTMENT OF THE ARMY

ARMY CONTRACTING AGENCY

HEADQUARTERS, NORTHERN REGION

CAPITAL DISTRICT CONTRACTING CENTER

9410 JACKSON LOOP, SUITE 101

FORT BELVOIR, VIRGINIA  22060-5134

[image: image1.png]m
G 4

Al
T <!





 REPLY TO

ATTENTION OF:

SFCA-NR-CDCC







10 March 2003

MEMORANDUM FOR All Acquisition Personnel Assigned to the Capital District Contracting

Center (CDCC) and Subordinate Directorates of Contracting (DOC)

SUBJECT:  Policy/Compliance Branch Standard Operating Procedure (SOP) Number (6) - 

Defending A General Accounting Office (GAO)Protest

1. PURPOSE:   This SOP provides general procedures and guidance on the responsibilities of 
CDCC Contracting personnel in response to and defending a GAO Protest.

2.   REFERENCE:  FAR Parts 15 & 33, DFARS Part 233, and AFARS Part 5133 – Protests, Disputes, and Appeals.

3.   APPLICABILITY:  This SOP applies to all personnel responsible for contract award, contract administration and contract management, including CDCC legal personnel.

4.   PROCEDURES:  A protest is a challenge to an agency procurement and can be filed by actual or prospective bidders or offerors whose direct economic interest would be affected by the award of a contract or the failure to award a contract.  A pre-award action can be protested for a defective solicitation, cancellation of a solicitation, acceptance or rejection of bid or proposal or a proposed contract award.  A post-award action can be protested for a contract award, termination of a contract, if the contract was based on alleged improprieties in the contract award. Preparation and knowledge is the key to effectively responding to a protest, that being the case, CDCC contracting personnel should adhere to the following guidelines.

a.  As a general rule, a protest should occur NLT 10 calendar days after the protestor knew or should have known the basis of the protest (whichever is earlier). 

    (1)  EXCEPTIONS:

         (a)   Protest of soliciation defective on its face. Protest before bid opening (IFB) or time set for receipt of proposals (RFP).

         (b)  Statutorily required debriefing. Protester may not file protest before the debriefing date offered, but must file its initial protest NTL 10 calendar days after the date on which the debriefing was held.
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b.  If the request is submitted, in writing, to the Contracting Officer within 3 days after notification of exclusion from the competitive range or otherwise excluded from competition before award are entitled to a pre-award debriefing. Refer to FAR 15.505 (a)(1).

c.  When a contract is competitively awarded, an unsuccessful offeror is untitled to a debriefing if the unsuccessful offeror submits a written request for debriefing within three (3) days after the date on which the unsuccessful offeror receives notification of the contract award. To the maximum extent practicable, the debriefing should occur within five (5) days after receipt of the written request. Refer to FAR Part 15.506 (a)(1)(2).

d.  Once an agency is notified by GAO that a protest has been filed, a statutory stay be triggered. For a pre-award protest, an automatic stay is triggered upon GAO notification that a protest has been filed and the Contracting Officer can not award the contract unless ACA approves an override and a D&F has been submitted to the HCA. For a post-award protest, an automatic stay is triggered when the agency receives notice of a protest from the GAO within ten (10) calendar days after contract award or within five (5) days after a debriefing date offered to the protestor for any required debriefing, whichever is later. Contract performance must be suspended or the contract must be terminated unless ACA approves an override and a D&F has been submitted to the HCA. Refer to AFARS 5133.104 (b)(c)

e.  GAO issues a decision within 100 days after the protest is filed. If a protestor has filed a timely supplemental protest, the GAO will endeavor to resolve the protest within the 100 day time frame applying to the original protest.

f.  If the agency has violated law or regulation, GAO may recommend that the agency apply one or more of the following remedies.

    (1)  Refrain from exercising options under the contract.

    (2) Terminate the contract.

    (3)  Recompete the contract.

    (4)  Issue a new solicitation.

    (5)  Award a contract consistent with law & regulation
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    (6)  Implement other action determined by GAO to be necessary to promote compliance.

    g.   If GAO determines the solicititation, proposed award, or award does not comply with law & regulation, it may recommend that the agency pay the protestor the costs of:

         (1)  Filing & pursuing the protest, including attorney’s fees and consultant and expert witness fees.

   (2)  Bid and proposal preparation.

    h.  When submitting a response to a protest, the package shall include a restrictive legend stating “ PROTECTED MATERIAL TO BE RELEASED ONLY IN ACCORDANCE WITH GAO PROTECTIVE ORDER”

    i.  The protest response package shall include a index as follows and be submitted in a binder with each section labeled.

PROTEST OF ABC, INC.

BEFORE THE U.S. GENERAL ACCOUNTING OFFICE

INDEX FOR CDCC’S AGENCY REPORT (B-XXXXXX)
TAB

DESCRIPTION



RESTRICTED

1

Legal Memorandum (Hard Copy)


Y

2

Contracting Officer’s Statement (Hard Copy)

Y

3

Contracting Officer’s Representive (HC)

Y

4

Protest (Hard Copy)




Y

5

Acquisition Plan (DISK/WORD)


Y

6
Solicitation No. XXXXXX-XX-X-XXXX


N


(CDROM – WORD/PDF/AUTO CAD)

a. Amendment 0001
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b. Amendment 0002

c. Amendment 0003

7
Source Selection Plan (DISK/WORD/EXCEL)


Y

8
Protestor (ABC, Inc.) Initial Proposal



Y


(CDROM – WORD/EXCEL/POWERPOINT)
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9
Winner Inc. – Initial Proposal




Y


(CDROM – WORD/EXCEL?POWERPOINT)


Y

**  “Y” Highlights documents containing proprietary and/or source selection sensitive information subject to GAO protective order.

** Tab numbers should be “RED” typeface to indicate documents responsive to Protestor’s document discovery request. 





SAMPLE LABEL FOR EACH SECTION (TAB)
GAO PROTEST OF ABC, INC.

CAPITAL DISTRICT CONTRACTING CENTER REPORT B-XXXXXX

From Tab 6

SOURCE SELECTION PLAN

FLOPPY DISK / WORD / EXCEL

     j.  The Contracting Officer’s statement should start at the beginning, chronicle everything, 

include facts, track the protestor’s allegations, cite to the report index, show understanding of        the legal issues and be written to persuade the reader.

     k.  The first response to a protest is to contact the CDCC legal representative and HCA at the ACA in response to a Protest to the Agency. Refer to AFARS 5133.103.

     l.  PROTEST TO GAO. Follow the above above and refer to AFARS 5133.104.

    m. As a supplement to this SOP, an outline for handling a protest has been created to use in conjunction with the SOP if needed. This outline can be obtained from the CDCC Library on the “T” shared drive.

5.  EFFECTIVE DATE:  This policy is effective 10 March 2003 and remains effective until rescinded by the Director.  The above stated criteria shall be followed when responding to defending a protest and applies to the CDCC as well as all DOCs.

TONI PASTER-DUPREE

PROCUREMENT ANALYST
APPROVED BY:________//signed//______ 

                      LENORA CLARK-EVANS

                      DIRECTOR
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